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engaged in operating, owning, or maintaining any on-sale premises where alcoholic beverages are sold for consumption on the premises. As amended July 2,
this bill permits a manufacturer, winegrower, manufacturer's agent, rectifier,
California winegrower's agent, distiller,
bottler, importer, or wholesaler to provide to licensed retailers and their
employees food and beverages for consumption at a meeting at which the primary purpose is the discussion of business, and local ground transportation to
and from those meetings; and tickets or
admission to athletic activities or other
forms of entertainment, food and beverages for consumption at those activities,
and local ground transportation to and
from those activities. This bill was
signed by the Governor on July 25
(Chapter 425, Statutes of 1990).
AB 3280 (Tanner), as amended July
27, prohibits the sale, lease, rental, provision, or offer of video games intended
primarily for use by any person under
the age of 18 years which contain paid
commercial advertising for tobacco
products or alcoholic beverages. This
bill was signed by the Governor on
September 8 (Chapter 639, Statutes of
1990).
The following is a status update on
bills reported in detail in CRLR Vol. 10,
Nos. 2 & 3 (Spring/Summer 1990) at
pages 131-32:
AB 3056 (Floyd), as amended August
17, would have authorized ABC to
establish a 17-member task force to
investigate methods of decreasing public
inebriation and to report its findings,
conclusions, and recommendations on
the causes of and cures for alcoholism to
the Governor and legislature by July 1,
1993. This bill was vetoed by the Governor on September 22.
AB 3174 (Floyd), as amended August
22, would have extended until January 1,
1993, existing law which requires establishments engaged in the concurrent sale
of motor vehicle fuel and beer and wine
for off-premises consumption to abide
by certain conditions, including a
requirement that employees on duty
between the hours of 10:00 p.m. and
2:00 a.m. be at least 21 years of age to
sell beer and wine. The bill would also
have lowered the required age of
employees on duty between these hours
to 18 years, but was vetoed by the Governor on September 21.
AB 3448 (Statham), as amended May
3, requires that state and local law
enforcement agencies notify ABC within ten days of any arrests made by them
for violations over which the Department has jurisdiction and which involve
a licensee or a licensed premise; and
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provides that every person who sells,
furnishes, gives, or causes to be sold,
furnished, or given away, any alcoholic
beverage to a person under the age of 21
years, and any licensee who knowingly
permits a person under the age of 21
years to consume any alcoholic beverage
in an on-sale premises, is guilty of a misdemeanor punishable by a fine, community service, or both. The bill was signed
by the Governor on September 10
(Chapter 695, Statutes of 1990).
AB 3612 (Frizzelle), as introduced
March 1, provides that only an applicant
for a retail license at premises not currently licensed or for a different retail
license is required to mail notification of
the application to every resident of real
property within a 500-foot radius of the
premises for which a license is to be
issued; and permits protests to be filed at
any ABC office at any time within thirty
days from the first date a notice of intention is posted to engage in the sale of
alcoholic beverages at the premises. This
bill was signed by the Governor on
September 7 (Chapter 612, Statutes of
1990).
AB 3890 (Mojonnier), as introduced
March 1, allows a nonprofit theater company holding a special on-sale general
license to sell and serve alcoholic beverages two hours prior to a theater performance. This bill was signed by the Governor on July 11 (Chapter 238, Statutes
of 1990).
SB 2637 (Dills), which would have
prohibited any local agency from regulating alcohol delivery times, was vetoed
by the Governor on August 9.
AB 3514 (Bates), as amended June
27, would have defined "undue concentration" for license denial purposes. This
bill died in the Senate Governmental
Organization Committee.
AB 213 (Floyd), which would have
repealed an exception to the prohibition
of the sale of alcoholic beverages near
the University of California at Berkeley,
died in the Senate Governmental Organization Committee.
AB 151 (Floyd), which would have
required applicants for an alcoholic beverage license to post a notice of intention
to engage in the sale of alcoholic beverages at each entrance of the premises and
specified the contents of that notice, died
in the Senate Governmental Organization Committee.
AB 205 (Floyd), as amended August
9, would have permitted the holder of a
distiller's, bottler's, or importer's license
to purchase advertising space and time
from, or on behalf of, an on-sale retail
licensee who is the owner of the arena in
Sacramento County, and would have
permitted a beer manufacturer, without
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regard to whether the beer manufacturer
is licensed in California, to purchase
advertising space in other specified facilities. This bill died in the Senate inactive
file.
AB 1742 (Friedman), which would
have prohibited the issuance or renewal
of any club license to a club which
makes any discrimination, distinction, or
restriction for the purpose of membership against any person on account of the
person's color, race, religion, ancestry,
national origin, sex, or age, was rejected
by the Assembly Governmental Organization Committee on June 20.
LITIGATION:
In a surprise move on August 8, the
California Supreme Court announced
that it would not decide the validity of
Proposition 136 prior to the November
election. The so-called "Taxpayers Right
to Vote Act" would require a two-thirds
public vote to approve any ballot measure raising statewide taxes for a particular purpose. (See supra MAJOR PROJECTS; see also CRLR Vol. 10, Nos. 2
& 3 (Spring/Summer 1990) p. 132 for
background information on this case.)
Only three weeks earlier, the Supreme
Court had granted review in Van de
Kamp v. Eu, No. C009032 (Third District Court of Appeal); the lower court
refused to find that Proposition 136 violates the single subject rule. In its August
ruling, the Supreme Court dismissed the
case without prejudice, indicating that it
may review the case if Proposition 136
passes in the November election.
In Chung v. City of Los Angeles, No.
753792 (Los Angeles County Superior
Court), liquor retailers successfully challenged the enforcement of certain local
ordinances imposing restrictions on
alcohol sales on grounds that they
infringe on the exclusive authority of
ABC. (See CRLR Vol. 10, Nos. 2 & 3
(Spring/Summer 1990) p. 131 for background information.) The Los Angeles
City Council decided not to appeal this
ruling.
BANKING DEPARTMENT
Superintendent:James E. Gilleran
(415) 557-3232
Toll-Free Complaint Number:
1-800-622-0620
Pursuant to Financial Code section
200 et seq., the State Banking Department (SBD) administers all laws applicable to corporations engaging in the
commercial banking or trust business,
including the establishment of state
banks and trust companies; the establish-
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ment, operation, relocation, and discontinuance of various types of offices of
these entities; and the establishment,
operation, relocation, and discontinuance of various types of offices of foreign banks. The Department is authorized to adopt regulations, which are
codified in Chapter 1, Title 20 of the
California Code of Regulations (CCR).
The superintendent, the chief officer
of the Department, is appointed by and
holds office at the pleasure of the Governor. The superintendent approves applications for authority to organize and
establish a corporation to engage in the
commercial banking or trust business. In
acting upon the application, the superintendent must consider:
(1) the character, reputation, and
financial standing of the organizers or
incorporators and their motives in
seeking to organize the proposed bank or
trust company;
(2) the need for banking or trust facilities in the proposed community;
(3) the ability of the community to
support the proposed bank or trust company, considering the competition
offered by existing banks or trust companies; the previous banking history of
the community; opportunities for profitable use of bank funds as indicated by
the average demand for credit; the number of potential depositors; the volume
of bank transactions; and the stability,
diversity, and size of the businesses and
industries of the community. For trust
companies, the opportunities for profitable employment of fiduciary services
are also considered;
(4) the character, financial responsibility, banking or trust experience, and
business qualifications of the proposed
officers; and
(5) the character, financial responsibility, business experience and standing
of the proposed stockholders and directors.
The superintendent may not approve
any application unless he/she determines
that the public convenience and advantage will be promoted by the establishment of the proposed bank or trust company; conditions in the locality of the
proposed bank or trust company afford
reasonable promise of successful operation; the bank is being formed for legitimate purposes; the proposed name does
not so closely resemble as to cause confusion the name of any other bank or
trust company transacting or which has
previously transacted business in the
state; and the applicant has complied
with all applicable laws.
If the superintendent finds that the
proposed bank or trust company has fulfilled all conditions precedent to com-
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mencing business, a certificate of authorization to transact business as a bank or
trust company will be issued.
The superintendent must also
approve all changes in the location of a
head office, the establishment or relocation of branch offices and the establishment or relocation of other places of
business. A foreign corporation must
obtain a license from the superintendent
to engage in the banking or trust business in this state. No one may receive
money for transmission to foreign countries or issue travelers checks unless
licensed. The superintendent also regulates the safe-deposit business.
The superintendent examines the
condition of all licensees. However, as
the result of the increasing number of
banks and trust companies within the
state and the reduced number of examiners following passage of Proposition 13,
the superintendent now conducts examinations only when necessary, but at least
once every two years. The Department is
coordinating its examinations with the
FDIC so that every other year each agency examines certain licensees. New and
problem banks and trust companies are
examined each year by both agencies.
The superintendent licenses Business
and Industrial Development Corporations which provide financial and management assistance to business firms in
California.
Acting as Administrator of Local
Agency Security, the superintendent
oversees all deposits of money belonging to a local governmental agency in
any state or national bank or savings and
loan association. All such deposits must
be secured by the depository.
MAJOR PROJECTS:
Peiformance of State-Chartered
Banks. During the six-month period ending on June 30, SBD reports that 267
state-chartered banks had aggregate
earnings of $588.1 million, compared to
$550.8 million for the comparable period one year ago (an increase of 6.9%
from last year). Over 91% of the banks
are profitable.
At the close of business on June 30,
the 267 state-chartered banks of deposit
with 1,696 branches had total assets of
$103.1 billion, an increase of $6.4 billion (or 6.6%) from June 30, 1989. During this period, there was a net decrease
of three banks and an increase of 53
branches. Fiduciary assets of the trust
departments of state-chartered banks and
non-deposit trust companies totalled
$128.5 billion. The assets of 102 agencies and branches of foreign banking
corporations (having 122 offices) were
$84.3 billion.

Nationwide Survey Results. A national survey of 170 banking institutions in
fifteen states, including the top ten banks
and savings and loan institutions in California, was conducted by the Washington-based Consumer Federation of
America with the help of 19 other consumer groups. The survey concluded
that California customers pay higher fees
for banking services and receive lower
interest rates than consumers nationwide. California's average interest rate
on a negotiable order of withdrawal
(NOW) account (essentially an interestbearing checking account) with a balance under $1,000 is 4.42%, compared
with the nationwide average of 4.97%.
The average monthly fee charged for
maintaining a California NOW account
is $6.72, compared with the national
average of $5.96. According to the
study, California's top institutions pay
less interest than the average not only on
NOW accounts but also on money market accounts and savings accounts. They
also charge higher fees not only on
NOW accounts but also on non-interest
checking accounts and money market
an
Gary Zimmerman,
accounts.
economist for the Federal Reserve Bank
in San Francisco, was quoted as stating
that the reason Californians pay more for
their banking services and get lower
interest rates is due to the concentration
of market share. "California's top three
banks-Bank of America, Security
Pacific and Wells Fargo-held 54.6% of
the deposit market in the state at the end
of 1988. This compares with an average
48% market share held by the top three
banks in all the states."
Superintendent Testifies on Merchants National Decision. Last year, the
Second Circuit Court of Appeals held
that the Federal Reserve Board could
reasonably interpret the Bank Holding
Company Act of 1956 (the Act), 12
U.S.C. §1841 et seq., to permit bank
subsidiaries of a bank holding company
to sell insurance as permitted by state
law. Independent Insurance Agents of
America, Inc. v. Board of Governors of
the FederalReserve System, 890 F.2d
1275 (2nd Cir. 1989).
On July 1, 1986, Merchants National
Corporation, a bank holding company,
sought permission from the Federal
Reserve Board (the Board) to acquire the
stock of two banks chartered under the
laws of the state of Indiana-the Anderson Banking Company and Mid State
Bank of Hendricks County. Historically,
Indiana has authorized state-chartered
banks to provide insurance services to
their customers. Both banks engaged in
general insurance activities. On October
29, 1986, the Board conditionally
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approved the acquisition in spite of
opposition from the Independent Insurance Agents of America (IIAA) on
grounds that Section 4 of the Act precluded insurance activities of state banks
owned by bank holding companies. The
Board's approval was subject to two
conditions: first, Merchants National
agreed to cause the banks to divest themselves of their insurance agency activities within two years unless, within that
time, it received Board approval for the
banks to retain them; and second, Merchants National agreed to limit the
banks' insurance activities to the renewal of existing policies during the twoyear period.
On February 5, 1987, Merchants
National sought approval to resume the
banks' insurance activities, which had
been suspended prior to the acquisition
commitments. The Board approved the
application, determining that the nonbanking prohibitions of section 4 of the
Act do not apply to activities conducted
directly by banking subsidiaries of a
bank holding company. The instant case
arose on a petition filed by IIAA challenging the Board's March 3, 1989 order
permitting Merchants National to
resume specified insurance activities
permitted under Indiana law.
The Second Circuit determined that
the Board's principal regulatory powers
are set forth in sections 3 and 4 of the
Act. Section 4 of the Act, the focal point
of the Board's order in this case, contains two sets of prohibitions. First, it
specifies that a bank holding company
may not "retain direct or indirect ownership or control of any voting shares of
any company which is not a bank or
bank holding company." 12 U.S.C.
§ 1843(a)(2). This is known as the "ownership clause". Second, the "activities
clause" provides that a bank holding
company may not "engage in any activities other than (A) those of banking or of
managing or controlling banks...and (B)
those permitted under section 4(c)(8) of
the Act...." Id. In relevant part, section
4(c)(8) states that a bank holding company may own shares of companies the
activities of which the Board has determined to be "closely related" to banking.
However, it also states that, for purposes
of this subsection, "it is not closely related to banking...for a bank holding company to provide insurance as a principal,
agent or broker." Id.
The court found that the issue in this
lcase is whether section 4 of the Act says
in substance "the Board may not regulate the activities of bank subsidiaries of
bank holding companies" and "bank
subsidiaries of bank holding companies
may engage in nonbank activities to the
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extent permitted by their chartering
authorities" (the Board's interpretation),
or "bank subsidiaries of bank holding
companies may not engage in nonbank
activities" (IIAA's interpretation).
Although section 4 fails to express clearly either version, the court-after examining the entirety of the statutory language and its legislative history, and
after noting that the Board's construction
was one made by "an expert regulatory
agency"-concluded that the Board's
decision falls within the range of reasonable interpretation the Board is entitled
to make, and thus denied IIAA's petition
for review of the Board's order.
In arriving at this conclusion, the
Court accepted what IIAA characterized
as the Board's awkward and perhaps
illogical contention that although the
Board has no authority to preclude bank
subsidiaries of a bank holding company
from engaging in nonbank activities, it
does have authority to preclude the subsidiaries of a bank subsidiary from
engaging in nonbanking activities. In
other words, the Board adopts a "generation-skipping" approach: it may prohibit
nonbank activities by bank holding companies and by their "grandchildren" (that
is, the subsidiaries of their bank subsidiaries), but not by their bank "children" (that is, the holding companies'
immediate bank subsidiaries). The
Board argued that Congress struck a
compromise in that it required a significant degree of separation with respect to
bank holding companies themselves, but
did not wish to displace the traditional
authority of state and national bank chartering authorities to determine what nonbanking activities could appropriately be
engaged in by banks that are subject to
their jurisdiction. However, as IIAA
pointed out, under this reading a holding
company's bank subsidiary that owns a
nonbank subsidiary could escape the
prohibition of the "ownership clause" by
merging the "grandchild" into the bank
subsidiary and operating the nonbank
activities itself (which is precisely what
Mid State Bank did in this proceeding).
On April 4, 1990, Superintendent of
Banks James E. Gilleran, representing
the Conference of State Bank Supervisors, testified in a hearing before the
U.S. House of Representatives' Subcommittee on Financial Institutions Supervision, Regulation, and Insurance that the
MerchantsNational decision upheld the
historic federal/state relationships in
bank regulation, as reflected in the Act
and interpreted by the Board since 1956.
However, representatives from the insurance industry view the Act as prohibiting
general insurance activities by any member of a bank holding company structure.
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Their strongest concerns tended to fall
into two general categories: first, the
potential increase of illegal tie-ins (e.g.,
a requirement that a person purchase
insurance as a condition of a loan); and
second, how the Merchants National
decision might affect competition in the
insurance industry. The insurance representatives stated that they will be
adversely affected not only by the
increase in the number of institutions
selling insurance but also because of
banks' FDIC stickers, which may give
consumers the misconception that their
insurance policy will be secured in some
manner.
Mr. Gilleran attacked both of these
concerns, stating that tie-ins are illegal
under federal law and that of a number
of states. Further, he argued that no systematic abuses, or any reliable studies
suggesting these abuses exist, have been
identified. He also stated that while federal deposit insurance may offer some
advantages, it comes with a host of regulations and restrictions to which its competitors are not subject.
Proposition 103, enacted by the electorate in November 1988, repealed a previous provision prohibiting banks from
selling insurance. Since then, several
banks have been licensed to sell insurance, over the strenuous objection of the
insurance industry. (See CRLR Vol. 9,
No. 2 (Spring 1989) pp. 81 and 88 for
background information.)

LEGISLATION:
The following is a status update on
bills reported in detail in CRLR Vol. 10,
Nos. 2 & 3 (Spring/Summer 1990) at
pages 134-35:
SB 2494 (Vuich), as amended August
28, prohibits any financial institution, as
defined, or other person from offering to
the public, at any retail branch at which
deposits are accepted, any security that
is not investment grade. The bill also
requires a financial institution which
sells to the public, at any retail branch
office, any security which is not insured
by a federal agency or instrumentality or
by a private share insurance or guaranty
arrangement, to provide a specified disclosure statement. This bill was signed
by the Governor on September 30
(Chapter 1545, Statutes of 1990).
AB 2793 (Lancaster), which would
have increased the fee (from $250 to
$500) required to accompany the application by a bank or trust company to
change the location of its head office,
died in the Senate inactive file.
SB 2163 (Hart), as amended July 6,
would have required the Insurance Com-
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missioner, the Superintendent of Banks,
the Savings and Loan Commissioner,
and the Commissioner of Corporations
to adopt regulations governing ex parte
communications, as defined, with
respect to their departments; and would
have permitted the issuance of a public
notice adopting more stringent regulations governing ex parte communications when it is in the public interest
with respect to particular proceedings to
do so. This bill died in the Assembly
Ways and Means Committee.
AB 4064 (Epple), as amended August
23, requires the Superintendent of
Banks, among others, to inform other
supervisory officers and appropriate
state and federal agencies of any
enforcement actions, including but not
limited to civil or criminal actions, cease
and desist orders, license or authorization suspensions or revocations, or open
investigations. This bill was signed by
the Governor on September 18 (Chapter
1035, Statutes of 1990).
SB 2496 (Vuich), as amended August
21, requires the sentencing court to order
restitution by persons convicted of certain financial institution-related felonies;
and prohibits any person convicted of
specified felonies from being a director,
officer, or manager of a financial institution with federally or state insured
deposits. However, the bill will not
apply with respect to pre-1991 convictions of directors, officers, or managers
whose office or employment commenced before January 1, 1991. This bill
was signed by the Governor on September 14 (Chapter 947, Statutes of 1990).
SB 2745 (Boatwright), which provides that "investment and loan" means
an industrial loan company, and
requires, if applicable, the use of that
term as a part of the company name, was
signed by the Governor on September 7
(Chapter 623, Statutes of 1990).
SB 2490 (Vuich), which would have
amended the California Interstate
(National) Banking Act of 1986, died in
the Assembly Finance and Insurance
Committee.
AB 3813 (Lewis), as amended June
20, makes numerous revisions to the
California Interstate (National) Banking
Act of 1986, including the revision of
various definitions applicable to that act;
the exemption of certain forms of ownership from the definition of control of a
company; and permitting the acquisition
or ownership of more than 5% of the
voting shares of a California bank or
California bank holding company by a
foreign bank holding company, with the
approval of the Superintendent of Banking. This bill was signed by the Gover-
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nor on September 10 (Chapter 748,
Statutes of 1990).
SB 476 (Robbins), which specifies
that time deposits include a time certificate of deposit, was signed by the Governor on September 29 (Chapter 1442,
Statutes of 1990).
AB 244 (Calderon), as amended
August 15, enacts provisions with
respect to the safe use of automated
teller machines, including certain location, installation, and lighting standards.
This bill, which also states legislative
intent, was signed by the Governor on
September 12 (Chapter 825, Statutes of
1990).
LITIGATION:
In Dodd v. Citizens Bank of Costa
Mesa, No. G008019 (May 30, 1990), the
Fourth District Court of Appeal affirmed
the trial court's holding that a bank is not
liable for the mismanagement of an
account to a non-customer plaintiff.
Dodd alleged that he ran a trucking business which contracted with Pacific Payroll Systems, Inc., for preparation of his
payroll checks and tax returns, and
authorized it to transfer funds from his
bank directly into Pacific's account at
Citizens Bank. The signature card for the
Citizens account authorized Judi Kramer
and Richard Hunter, employees of Pacific, to write checks on the account. The
card also identified the account as
belonging to Pacific and labeled it a
"payroll trust account." Subsequently,
Kramer and Hunter diverted over
$90,000 of Dodd's funds to their own
use.
Among the various causes of actions
in tort, Dodd sued Citizens for negligence. He alleged that he was a customer
of Citizens and that the bank should have
sent him monthly statements and all cancelled checks issued in his company's
name. If Citizens had done so, he
argued, he would have been able to
detect the unauthorized use of his funds.
In its decision, the Fourth District
distinguished Kendall Yacht Corp. v.
United California Bank, 50 Cal. App. 3d
949 (1975), and American National
Bank v. Stanfill, 205 Cal. App. 3d 1089
(1988), from the instant case. In those
two cases, the banks dealt directly with
the plaintiffs, and the courts held them
financially responsible for the accounts
in question. Here, the court stated, Dodd
had no responsibility for Pacific's
account and had no direct dealing with
Citizens. He was one of Pacific's many
clients and had no customer relationship
with Citizens. Thus, Citizens had no
duty toward Dodd as a customer.

DEPARTMENT OF
CORPORATIONS
Commissioner: Christine W. Bender
(916) 445-7205
(213) 736-2741
The Department of Corporations is a
part of the cabinet-level Business and
Transportation Agency and is empowered under section 25600 of the California Code of Corporations. The Commissioner of Corporations, appointed by the
Governor, oversees and administers the
duties and responsibilities of the Department. The rules promulgated by the
Department are set forth in Chapter 3,
Title 10 of the California Code of Regulations (CCR).
The Department administers several
major statutes. The most important is the
Corporate Securities Act of 1968, which
requires the "qualification" of all securities sold in California. "Securities" are
defined quite broadly, and may include
business opportunities in addition to the
traditional stocks and bonds. Many securities may be "qualified" through compliance with the Federal Securities Acts
of 1933, 1934, and 1940. If the securities
are not under federal qualification, the
commissioner must issue a "permit" for
their sale in California.
The commissioner may issue a "stop
order" regarding sales or revoke or suspend permits if in the "public interest" or
if the plan of business underlying the
securities is not "fair, just or equitable."
The commissioner may refuse to
grant a permit unless the securities are
properly and publicly offered under the
federal securities statutes. A suspension
or stop order gives rise to Administrative
Procedure Act notice and hearing rights.
The commissioner may require that
records be kept by all securities issuers,
may inspect those records, and may
require that a prospectus or proxy statement be given to each potential buyer
unless the seller is proceeding under federal law.
The commissioner also licenses
agents, broker-dealers, and investment
advisors. Those brokers and advisors
without a place of business in the state
and operating under federal law are
exempt. Deception, fraud, or violation of
any regulation of the commissioner is
cause for license suspension of up to one
year or revocation.
The commissioner also has thej
authority to suspend trading in any secu-l
rities by summary proceeding and to
require securities distributors or underwriters to file all advertising for sale of
securities with the Department before
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